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Using Science to Challenge Criminalization of People Living with HIV  
 
The Pacific AIDS Network is concerned about the lack of evidence-based approaches to prosecutions of HIV 
non-disclosure in BC, especially in the era of U=U. We ask for continued support from Health Authorities and 
Health Officers to advocate the Attorney General of BC to at a minimum reflect the limits on the use of the 
criminal law that have been articulated by the then federal Attorney General in her directive.   
 
THE PROBLEMATIC CRIMINALIZATION OF HIV NON-DISCLOSURE IN CANADA  
 
In Canada, people living with HIV can be charged and prosecuted for not disclosing their HIV-positive 
status to their sexual partners (often referred to as “HIV criminalization”). 
 
In 1998, in R. v. Cuerrier, the Supreme Court of Canada (SCC) established that people living with HIV have a 
legal duty to disclose their HIV-positive status to sexual partners before sex that poses a “significant risk” of 
HIV transmission. 
 
 In 2012, in R. v. Mabior and R. v. D.C., the SCC ruled that there is a legal duty to disclose one’s HIV-positive 
status before having sex that poses a “realistic possibility” of HIV transmission.  The court stated that “as a 
general matter, a realistic possibility of transmission of HIV is negated if (i) the accused’s viral load at the time 
of sexual relations was low and (ii) condom protection was used.” 
 
Those who don’t disclose their HIV-positive status when a realistic possibility of HIV transmission has occurred 
can face criminal charges, most often for aggravated sexual assault, which carries a maximum punishment of 
life imprisonment. People who are convicted are also placed on the National Sex Offender Registry.  People 
living with HIV have been charged even when they did not intend to transmit HIV, engaged in behaviours that 
posed little or no risk of transmission and/or did not, in fact, transmit HIV to their sexual partners.  
 
The use of the criminal law increases stigma and discrimination against people living with HIV, spreads 
misinformation about HIV, and ultimately violates the human rights of people who live with HIV (see overview 
and resources from the Canadian HIV/AIDS Legal Network). The threat of criminalization also, in our 
estimation, undermines the public health goals of STOP/From Hope to Health, and TasP. As an example, a 
study from Toronto found that fear of prosecution over HIV non-disclosure was reported to reduce HIV testing 
willingness.  
 
 
THE SCIENCE OF HIV TRANSMISSION: U=U  
 
U=U (Undetectable Equals Untransmittable): In essence, people living with HIV can feel confident that if they 
have a sustained undetectable viral load for at least six months, they will not pass on HIV to their sexual 
partners (What is U=U and Why is It Important?).  
 
The U=U Consensus Statement: The international U=U Consensus Statement has been endorsed by leading 
researchers around the world, as well as hundreds of service and public health organizations. PAN has 
endorsed the statement, as have many member and allied organizations across BC.  
 
Canada became the first country to endorse the statement in December 2018. 
 
 
 
 

http://www.aidslaw.ca/site/our-work/criminalization/?lang=en
https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0193269
https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0193269
http://cfenet.ubc.ca/blog/what-does-uu-mean-and-why-it-important
https://www.preventionaccess.org/consensus
https://www.preventionaccess.org/community
https://www.preventionaccess.org/community
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U=U AND IMPLICATIONS FOR THE CRIMINAL LAW AND PROSECUTORIAL GUIDELINES  
 
Expert consensus statement on the science of HIV in the context of criminal law: In July 2018, at the 
International AIDS Conference, twenty scientists from regions across the world developed this Expert 
Consensus Statement to address the use of HIV science by the criminal justice system. It reads, in part:  
 

The authors recommend that caution be exercised when considering prosecution, and encourage 
governments and those working in legal and judicial systems to pay close attention to the significant 
advances in HIV science that have occurred over the last three decades to ensure current scientific 
knowledge informs application of the law in cases related to HIV.   
 

 
An accompanying editorial was also published, Addressing HIV criminalization: science confronts ignorance and 
bias, which was applauded by advocates around the world. 
 
2017: The Federal Government addressed the over-criminalization of HIV non-disclosure in Canada with the 
release of Criminal Justice System’s Response to Non-Disclosure of HIV, December 1, 2017. The report: 
 

“[R]eaffirms that HIV is fundamentally a public health issue. It provides a comprehensive review of the 
most recent medical science on the risks of HIV transmission through sexual activity and shows how 
the criminal law deals with cases involving the non-disclosure of HIV-positive status prior to sexual 
activity.” (Government news release about the report) 

 
2018: On December 1, 2018, The Federal Government released the statement, Attorney General of Canada to 
issue Directive Regarding Prosecutions of HIV Non-Disclosure Cases, followed by details of the new federal 
directives, which were officially published in the Canada Gazette on December 8th (p11-13). These directives 
are only applicable in Federal jurisdictions – i.e. the territories.  

The Attorney General directs as follows: 

a) The Director shall not prosecute HIV non-disclosure cases where the person living with HIV has 
maintained a suppressed viral load, i.e., under 200 copies per ml of blood, because there is no realistic 
possibility of transmission. 

b) The Director shall generally not prosecute HIV non-disclosure cases where the person has not 
maintained a suppressed viral load but used condoms or engaged only in oral sex or was taking 
treatment as prescribed, unless other risk factors are present, because there is likely no realistic 
possibility of transmission. 

c) The Director shall prosecute HIV non-disclosure cases using non-sexual offences, instead of sexual 
offences, where non-sexual offences more appropriately reflect the wrongdoing committed, such as 
cases involving lower levels of blameworthiness. 

d) The Director shall consider whether public health authorities have provided services to a person 
living with HIV who has not disclosed their HIV status prior to sexual activity when determining 
whether it is in the public interest to pursue a prosecution against that person. 

 
HIV AND THE LAW IN BC – THE NEED TO REFORM OUR PROSECUTORIAL GUIDELINES  
 
In 2014, then Provincial Health Officer Dr. Perry Kendall noted that prosecution is not the answer:  in his report 
HIV, Stigma and Society. Recommendation 12, page 80, reads:  

https://onlinelibrary.wiley.com/doi/full/10.1002/jia2.25161
https://onlinelibrary.wiley.com/doi/full/10.1002/jia2.25161
https://onlinelibrary.wiley.com/doi/full/10.1002/jia2.25163
https://onlinelibrary.wiley.com/doi/full/10.1002/jia2.25163
https://pacificaidsnetwork.org/files/2017/12/Criminal-Justice-System-Response-to-non-disclosureHIV-Dec-2017.pdf
https://www.canada.ca/en/department-justice/news/2017/12/government_releasesreportonthecriminalityofhivnon-disclosure.html
https://www.canada.ca/en/department-justice/news/2018/12/attorney-general-of-canada-to-issue-directive-regarding-prosecutions-of-hiv-non-disclosure-cases.html
https://www.canada.ca/en/department-justice/news/2018/12/attorney-general-of-canada-to-issue-directive-regarding-prosecutions-of-hiv-non-disclosure-cases.html
http://gazette.gc.ca/rp-pr/p1/2018/2018-12-08/pdf/g1-15249.pdf
https://www2.gov.bc.ca/assets/gov/health/about-bc-s-health-care-system/office-of-the-provincial-health-officer/reports-publications/annual-reports/hiv-stigma-and-society.pdf
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Ensure that prosecutorial guidelines maintained by the Ministry of Justice incorporate the best 
available evidence on HIV transmission risk, and specify that prosecutorial decisions regarding criminal 
charges for possible transmission of HIV are based on a fair and independent assessment of whether 
the public interest requires a prosecution or whether the desired outcome could be achieved in the 
absence of prosecution. 

 
2018 Prosecutorial Guidelines: In March 2018, the BC Prosecution Service released updated Prosecutorial 
Guidelines, which include Sex-2, which is specific to cases of alleged HIV non-disclosure. PAN and other allies 
have expressed concern to BC Attorney General David Eby on the lack of an evidence-based approach in the 
Sex-2 policy. PAN secured a meeting with the Attorney General to discuss our concerns in December, however 
it was postponed (and has yet to be rescheduled) as the Attorney General’s office indicated it wished to have 
time to review and analyze the new federal directives that were published on December 8th, 2018.  As of the 
time of writing this memo, the latest word is that Minister Eby has asked for a new briefing from BC 
Prosecution Services, on the federal prosecutorial guidelines, and that he wishes to receive this briefing, 
before meeting with PAN or other community members. 
 
Advocates at the Canadian HIV/AIDS Legal Network have prepared and submitted a comprehensive briefing 
paper for Attorney General Eby that details the ways in which new directives here in BC can even improve 
upon the federal directives, to ensure an end to the overly broad and unjust use of the criminal law in relation 
to HIV non-disclosure, exposure and transmission in this province. 
 
How Health Authorities and Health Officers can support awareness and advocacy  
 

1. Review the science of U=U and why it matters in criminal law. Educate staff on this information. 
2. Endorse the U=U Consensus Statement and place acknowledgement of this endorsement where staff 

can see it.  
3. Speak publicly to/advocate for changes to BC’s prosecutorial guidelines. PAN joins the Canadian 

HIV/AIDS Legal Network and other advocates in urging the Attorney General of BC to work with 
community organizations and scientific experts to adopt directives to their provincial prosecutors that 
at a minimum reflect the limits on the use of the criminal law that have been articulated by the then 
federal Attorney General in her directive. This is consistent with the position of the Provincial Health 
Officer.  

4. Fight HIV stigma with evidence and compassion.  
 
 

Additional Reading: 

The Push to End Unjust HIV Prosecutions in BC (PAN, December 2018) 

Update on the Push to End Unjust HIV Prosecutions in BC (PAN, January 2019)  

Moving to End Unjust HIV Prosecutions (Canadian HIV/AIDS Legal Network) 

http://www.aidslaw.ca/site/moving-to-end-unjust-hiv-prosecutions/?lang=en  

Canadian Coalition to Reform HIV Criminalization (CCRHC)  

Prevention Access Campaign (U Equals U)   

https://www2.gov.bc.ca/assets/gov/law-crime-and-justice/criminal-justice/prosecution-service/crown-counsel-policy-manual/sex-2.pdf
https://pacificaidsnetwork.org/2018/07/13/update-on-advocacy-regarding-bcs-new-prosecutorial-guidelines/
https://pacificaidsnetwork.org/2018/07/13/update-on-advocacy-regarding-bcs-new-prosecutorial-guidelines/
https://pacificaidsnetwork.org/2019/01/18/update-on-the-push-to-end-unjust-hiv-prosecutions-in-bc/
http://www.aidslaw.ca/site/ending-unjust-hiv-prosecutions-in-british-columbia/?lang=en
http://www.aidslaw.ca/site/ending-unjust-hiv-prosecutions-in-british-columbia/?lang=en
http://cfenet.ubc.ca/blog/what-does-uu-mean-and-why-it-important
https://www.preventionaccess.org/consensus
https://pacificaidsnetwork.org/2018/12/03/unjust-hiv-prosecutions-bc/
https://pacificaidsnetwork.org/2019/01/18/update-on-the-push-to-end-unjust-hiv-prosecutions-in-bc/
http://www.aidslaw.ca/site/moving-to-end-unjust-hiv-prosecutions/?lang=en
http://www.hivcriminalization.ca/
https://www.preventionaccess.org/

