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HIV Criminalization in Canada

 Canada is one of the world “leaders” when it 
comes to prosecuting people living with HIV

 Police and prosecutors rely on aggravated 
sexual assault charges
- Legal mechanism: non-disclosure = fraud 

(making consent invalid)

 Canada’s approach has been widely 
condemned
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Why is the law problematic?

 Law is out of step with the science

 Criminal prosecution for not disclosing 
status before sex posing a “significant risk of 
serious bodily harm”

 In 2012 Mabior case, Supreme Court said 
this risk exists when there is a “realistic 
possibility” of transmitting HIV

 But people are being prosecuted even in 
cases where there was no “realistic 
possibility” of transmission
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Why is the law problematic?

 Increases stigma and discrimination

 Spreads misinformation about HIV

 Undermines public health initiatives

 Violates the human rights of people living 
with HIV
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HIV Criminalization in Canada:
Key Trends and Patterns

 No official tracking of HIV non-disclosure 
criminal cases

 Snapshot of the patterns of HIV 
criminalization from 1989 to 2016 

 Prosecutions ongoing

C. Hastings et al., HIV Criminalization in Canada: 
Key Trends and Patterns (Canadian HIV/AIDS 
Legal Network, 2017).

Visit aidslaw.ca and search “key trends"

6



7



8



Social relations of race, immigration 
status, gender, sexual orientation

 Since 2012 Mabior decision, almost half 
(48%) of all people charged are Black men

- Significant increase from period prior to 2012, 
in which 30% of people charged for whom race 
is known are Black men

 18% of all those charged came to Canada as 
immigrants or refugees

 Indigenous women account for a large 
proportion of women charged

- 42% of women charged are Indigenous
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Sexual Orientation of Men Charged

Sex of 
partner(s)

Number of 
Men 
Charged

Percentage of 
Men Charged

Female 101 62%

Male 40 25%

Both 3 2%

Unknown 18 11%
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What does this all mean?

 Discriminatory dimensions to HIV 
prosecutions
- Persons from marginalized groups 

disproportionately affected

- Charges where there is little to no risk of 
transmission

- Harsh punishment

 Supports growing consensus on the need 
to reform criminal justice approaches to 
HIV non-disclosure 
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Mobilizing the Data

 Locating unjust HIV criminalization within a 
broader human rights framework

 Framing the debate

 Advocacy

raising awareness  building and engaging 
coalitions  framing debate  securing 
rhetorical commitments  reforming law and 
policy  changing practice
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Selected resources

Legal Network’s page on HIV criminalization
www.aidslaw.ca/criminalization

Canadian Coalition to Reform HIV Criminalization
www.HIVcriminalization.ca

End Unjust HIV Criminalization: Community 
Consensus Statement (Nov 2017)

Frequently Asked Questions on HIV criminalization 
and the Community Consensus Statement
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Canada: the law

 R v. Cuerrier, [1998] 2 SCR 371:

 HIV/STI non-disclosure amounts to fraud invalidating 
consent, thus transforming consensual sex into a sexual 
assault, when

 there is a “significant risk of serious bodily harm”

and

 the complainant would not have consented to sex had 
they known accused person’s status.

 exposing  person to risk (of HIV) “endangers life” 
aggravated (sexual) assault

20



Canada: the law

 R. v. Mabior, 2012 SCC 47; R. v. D.C., 2012 SCC 48

 specifically in the case of HIV (as opposed to other STIs): 

“significant risk” =  a “realistic possibility” of transmission

 at least re penile-vaginal sex, no realistic possibility in 
case of low viral load AND a condom being used

– NB: “low” viral load = < 1500 copies/mL
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Canada: the law… questions

Q: What about prosecution just for oral sex? 

A:  Not likely, but can’t rule it out entirely.

Q: Will either condom or low/undetectable viral load 
ever suffice on their own to negate liability?

A: Yes, “suppressed” viral load (<200 copies/ml) may (in 
some settings) now mean no prosecution. Less certain 
that condom use alone may be considered enough to 
avoid charges.

NB: The above is not legal advice about your 
specific situation.
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