
1 

Supervised consumption &  
overdose prevention services: 

 
The changing legal landscape 

 
    

 
Pacific AIDS Network webinar 

November 8, 2017 
 

Richard Elliott 
Canadian HIV/AIDS Legal Network 

 
 



2 

About us 
   

 The Canadian HIV/AIDS Legal Network (www.aidslaw.ca)  
promotes the human rights of people living with and vulnerable to 
HIV/AIDS, in Canada and internationally, through research, legal 
and policy analysis, education, and community mobilization. The 
Legal Network is Canada’s leading advocacy organization working 
on the legal and human rights issues raised HIV/AIDS. 
 

http://www.aidslaw.ca/
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 global and national overview 
 the legal context for SCS in Canada 
 CDSA and exemptions from liability 
 former legal requirements for exemption 
 current legal framework for exemption (after Bill C-37) 

 
2. “Overdose prevention sites”: a legal grey zone 
3.  Q&A 
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1. Supervised consumption services 
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Quai 9 in Geneva 

 
 
 
 

 1986: first SCS in Berne 
(Switzerland) 

 
 At least 90 SCS currently 

operating worldwide (outside of 
Canada) 
 

 In at least 8 countries and more 
than 60 cities 
 
 
 
 

SCS: global context 
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State of SCS in Canada 
 as of Oct 2016, only 2 SCS openly operating in Canada with ministerial 

exemption, both located in Vancouver 
 

 1 year later… as of Oct 30, 2017, there are 23 different SCS with 
exemptions issued: 

 
 BC: 8 sites total – 7 are currently offering services (Kamloops, Kelowna, Surrey 

x2, Vancouver x3) and 1 is pending (Victoria) 
 AB: 6 sites total – 1 is offering services on interim exemption (Calgary) and 5 

other sites are pending (Lethbridge, Edmonton x4) 
 ON: 5 sites total – Toronto x3 (only 1 of which is currently offering services, 

other 2 pending) and Ottawa x2 (1 of which is operating on interim basis) 
 QC: 4 “sites” total, all in Montreal – 2 fixed sites & 1 mobile service currently 

offering services, 1 more pending 
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CDSA: liability and exemptions 
  
 Controlled Drugs and Substances Act (CDSA, s. 4) makes unauthorized 

possession of a controlled substance listed under the CDSA a crime 
 

 puts clients of SCS at risk of prosecution for possession, and 
staff/operators at risk of prosecution for “constructive” possession  
 

 CDSA has provisions allowing the federal Minister of Health to exempt a 
person (or class of persons), or a substance (or class of substances), 
from application of the Act 
 Section 56 – general exemptions clause 
 Section 56.1 – exemptions for “supervised consumption services” 
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General exemption provision: s. 56 
56 (1) The Minister may, on any terms and conditions that the Minister 

considers necessary, exempt from the application of all or any of the 
provisions of this Act or the regulations any person or class of persons or 
any controlled substance or precursor or any class of either of them if, in 
the opinion of the Minister, the exemption is necessary for a medical or 
scientific purpose or is otherwise in the public interest. 

 
Exception  [i.e., section 56 not available for SCS exemptions] 
(2) The Minister is not authorized under subsection (1) to grant an 

exemption for a medical purpose that would allow activities in relation to 
a controlled substance or precursor that is obtained in a manner not 
authorized under this Act to take place at a supervised consumption site. 
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SCS exemptions: s. 56.1 (new) 

56.1 (1) For the purpose of allowing certain activities to take place at a 
supervised consumption site, the Minister may, on any terms and 
conditions that the Minister considers necessary, exempt the following 
from the application of all or any of the provisions of this Act or the 
regulations if, in the opinion of the Minister, the exemption is necessary 
for a medical purpose: 

 
    (a) any person or class of persons in relation to a controlled substance or 

precursor that is obtained in a manner not authorized under this Act; or 
 
    (b) any controlled substance or precursor or any class of either of them 

that is obtained in a manner not authorized under this Act. 
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Insite decision (SCC, 2011) 
  
“…The factors considered in making the decision on an exemption must 

include evidence, if any, on 
 
 the impact of such a facility on crime rates, 
 the local conditions indicating a need for such supervised injection site, 
 the regulatory structure in place to support the facility, 
 the resources available to support its maintenance, and 
 expressions of community support or opposition.” 
       
      Canada (Attorney General) v. PHS Community Services Society, 2011 SCC 44 (para. 153) 
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RCA regime: 2015 – 2017 
 
 Respect for Communities Act (RCA) enacted June 2015 (Bill 

C-2 in last Parliament) 
 

 Amended CDSA to create a new, separate, more restrictive 
legal regime – under new s. 56.1 – for ministerial exemptions 
to operate SCS 

 
 RCA made it more difficult for health authorities and 

community agencies to offer SCS for people who use drugs 
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RCA: cumbersome, biased process easily 
tainted by misinformation and stigma 
 Applicants required to submit an onerous amount of information (26 

separate items, plus any others that may be required by regulation) to the 
federal Minister of Health before the Minister may even consider an 
application for an exemption. 
 

 No timeline for a decision once required information is submitted. 
 

 Minister may give public notice  of application (comment period of 90 days). 
 

 Exemptions will only be granted in “exceptional circumstances” after 
considering certain (biased) principles (intended to provide statutory 
language to defend a negative decision if challenged in court).  

Presenter
Presentation Notes
Why was the RCA harmful?An unjustifiably onerous application process:	“The Minister may consider an application for an exemption for a medical purpose under subsection (2) that would allow certain activities to take place at a supervised consumption site only after the following have been submitted:	(a) scientific evidence demonstrating that there is a medical benefit to 	individual or public health associated with access to activities 	undertaken at supervised consumption sites; ……… A letter from the provincial minister responsible for health… a letter from the local government of the municipality… a letter from the head of the police force… a letter from the provincial minister responsible for public safety in the province… a letter from the lead health professional, in relation to public health, of the government of the province… that outlines his or her opinion on the proposed activities. (extracted from section 56.1 (3)) … [etc]It fuels misinformation about supervised consumption services.It contradicts the letter and spirit of the Supreme Court of Canada’s 2011 decision regarding Insite.It allowed for decisions to grant or deny exemptions to be based on unjustified, misinformed and/or politically-oriented positions.It effectively gave certain authorities unilateral veto power to the implementation of  services.It did not provide sufficient certainty or protection against arbitrariness.It created unjustified opportunities for public opposition and discrimination against highly marginalized populations. 
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Welcome amendments 

 Bill C-37: introduced Dec 2016, passed and in force May 2018 
 

 Repealed the RCA 
 

 Replaced RCA’s onerous legislative requirements under CDSA 
s. 56.1 exemption with simpler, streamlined requirements 
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Section 56.1: application for exemption (now) 

Information required (and not required) in application by law 
 
(2) An application for an exemption… shall include information, submitted in 

the form and manner determined by the Minister, regarding the intended 
public health benefits of the site and information, if any, related to 

 
    (a) the impact of the site on crime rates; 
    (b) the local conditions indicating a need for the site; 
    (c) the administrative structure in place to support the site; 
    (d) the resources available to support the maintenance of the site; and 
    (e) expressions of community support or opposition. 
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 Procedural matters 

Notice to public – CDSA s. 56.1(4) 
 

- Minister may give notice to the public of any application for an SCS 
exemption 

- If public notice given, then public has 45-90 days (as specified in 
notice) to submit comments to Minister 
 

Transparency and accountability – CDSA s. 56.1(5) 
 

- Once Minister makes a decision about an application, Minister must 
give decision in writing and make it public 

- If Minister decides to deny the exemption, then written decision must 
include reasons for this decision 



16 

“Alternative therapy” 

56.2 A person who is responsible for the direct supervision, at a 
supervised consumption site, of the consumption of controlled 
substances, may offer a person using the site alternative 
pharmaceutical therapy before that person consumes a controlled 
substance that is obtained in a manner not authorized under this 
Act. 

 
 offer is not mandatory 

 
 alternative pharmaceutical therapy not specified 

 
 depending on substance being offered as alternative, probably (?) 

still need exemption or other authorization required to provide it 
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Health Canada requirements 
1. Policies and Procedures 

 
- Operating procedures 

 Responsibilities of staff members re supervised consumption activities 
 Site operations 
 Disposal procedures 
 Information about site security 
 Information on record keeping and reporting 

- Physical site plan 
 Rooms for use, rooms for storage, cameras and other security devices 

- Provincial or territorial guidance 
 Enclose copy of provincial/territorial guidance document(s) if these exist 
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Health Canada requirements 
2. Personnel 

 
- Responsible Person in Charge (RPIC) and alternate(s) 

 
 Must be present at all times when consumption is being supervised 
 
 Exemption application must include for RPIC and each A/RPIC 

o resume 
o criminal record check by Canadian police force (and document from 

police force in other country if lived outside Canada within preceding 10 
years) re “designated substance offence” or “designated criminal 
offence” 
 

 Criminal record checks not needed for other staff 
 
NB: no apparent legal basis for HC to require criminal record checks 
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Health Canada requirements 

3. Consultation report 
 

 HC is requiring a “report of consultations held with a broad range of 
stakeholders” 
 

 Examples of stakeholders named: local government, local police, relevant 
regulatory authorities, potential clients, business, community groups  
 

 Report must include:  
o a summary of the views of those groups;  
o copies of all written submissions received; and  
o description of steps to be taken to address any relevant concerns raised during 

consultations 
 

o NB: no legal requirement for such a consultation or report of it 
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Health Canada requirements 
4. Provincial minister’s letter  
 
- HC is requiring a letter from provincial/territorial health minister with: 

 
 minister’s opinion on proposed activities at site 

 
 description of whether and how those activities integrated with 

provincial/territorial health care system 
 

 information about access to drug treatment services available in 
province/territory 
 

 confirm provincial or territorial funding sources, if any, that will be available 
 

NB: no apparent legal basis for HC to require such a letter 
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Health Canada requirements 
5. Financial plan 
 
- HC is requiring a financial plan that demonstrates feasibility and sustainability of 

operating SCS 
 

- Examples: 
 

 Financial statements or audits of applicant organization 
 Documentation confirming sources of funds (public or private) 
 Confirmation of funding commitments 
 Budget proposals 
 

Source: Health Canada (Office of Controlled Substances), “Supervised 
consumption site: Guidance for Application Form” (May 2017) 
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Improving the SCS regime 
  
(1)Streamline information required in an application (in law and practice) 

 
- require simply evidence of the local need for a site and of its intended 

health benefits. 
 

- allow Minister to consider regulatory structure in place to support the site 
and the question of resources for its operation — but legislation should be 
worded flexibly so that, in practice, the existence of confirmed funding is 
not a pre-condition for granting an exemption  
 

- NB: ongoing concern re Health Canada demanding more information that 
is legally required and that is not necessary 
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Improving the SCS regime 

(2)  Create additional pathways to an exemption 
 

- authorize federal minister to grant CDSA exemption upon request of 
provincial/territorial health minister, a chief public health officer of a 
province/territory, or local medical officer of health (could be conditional 
on official confirmation of intention and ability to secure resources to 
support the site) 
 

- delegate authority to any one of these provincial/territorial or local health 
officials to issue an exemption permitting the operation of a supervised 
consumption site in their area of jurisdiction without risk of criminal 
prosecution.  
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2. “Overdose prevention sites” 
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OPS: a political gambit for essential services 

- British Columbia … before repeal of Respect for Communities Act 
regime for SCS exemptions: 
 
 April 16, 2016 – Provincial Health Officer declared emergency 
 December 2016 – Health Minister issues order to BC Emergency 

Health Services and regional health boards to provide “overdose 
prevention services” to monitor persons at risk of overdose and 
provide rapid intervention as and when necessary, in any place 
there is a need, based on OD-related injury and deaths 

 as of Sep 2017, 24 overdose prevention sites operating 
 

- Ontario 
 2 pop-up sites: 1 Toronto, 1 Ottawa 
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OPS: legal status? 

 Legal status of “overdose prevention sites”? 
 
 spaces where controlled substances are being possessed (without 

authorization) for purposes of personal consumption 
 sites do not have an exemption from CDSA provisions from federal 

Health Minister under s. 56.1 (or s. 56) 
 in BC, sites are operating under order of provincial health minister 
 provincial minister does not have legal authority to oust application 

of federal criminal law prohibiting drug possession 
 

 OPS are non-exempted SCS by another name, operating (in BC 
only) with some political cover – and untested legal cover 
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3. Questions & Answers 
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Contact: 
 

Richard Elliott 
Canadian HIV/AIDS Legal Network 
1240 Bay Street, Suite 600 
Toronto, Ontario  M5R 2A7 
Phone: +1 416 595-1666 
Fax: +1 416 595-0094 
Email: relliott@aidslaw.ca 
Website: www.aidslaw.ca   

http://www.aidslaw.ca/
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