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Starting point: Cuerrier decision (SCC, 1998) 

 Not disclosing (known) HIV+ status to a sexual partner may amount to 

fraud vitiating consent, thereby transforming otherwise consensual sex into 

a (sexual) assault, when: 

 

 the partner is exposed an individual to a “significant risk” of serious 

bodily harm (which includes HIV transmission); and 

 the partner would not have consented to sex had s/he known of the 

person’s HIV+ status. 

 

 It’s an “aggravated” assault when a (sexual) assault “endangers life.” 

 Maximum sentence = life in prison (CC s. 273) 

 Mandatory designation as sex offender for life (min 20 yrs)  
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 Cuerrier: “condom defence”? 

 

 “ …the careful use of condoms might be found to so reduce the 

risk of harm that it could no longer be considered significant.”  

  - Justice Cory (for majority of 4 of 7 judges) 

 

 only “unprotected sex” without HIV disclosure would be caught by 

Criminal Code assault provisions 

  - Justices McLachlin & Gonthier (2 of 7 judges, concurring in 

result) 
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 Condoms after Cuerrier 

 Most courts ruled against criminalizing people when condoms are used 

 

 But law was not entirely settled: 

 

 Some rulings explicitly stated a condom removes the duty to disclose. 

 

 Others stated that the criminal offence is “unprotected sex” without 

disclosure (implying that protected sex not sufficient for conviction). 

 

 2 decisions said that condoms are one factor to be taken into account in 

assessing “significant risk” – and hence whether duty to disclose exists. 
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2012: two key appeals jointly before SCC 

 

 Manitoba CA decision in R. v. Mabior:  [condoms, viral load] 

 

 either proper use of a condom OR an undetectable viral load 

decreases risk of HIV transmission to the point where it is not 

“significant” (for purposes of criminal law). 

 

 Quebec CA decision in R. v. DC:   [viral load] 

 

 a single instance of vaginal intercourse without a condom, where 

the accused woman had an undetectable viral load, does not 

amount to a (legally) “significant risk” of transmitting HIV 
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Mabior and D.C. (SCC, 2012): 

 People have a duty to disclose before having sex 

that poses “a realistic possibility of HIV 

transmission.”  

 

 Not disclosing in such circumstances means a 

person could be convicted of aggravated sexual 

assault.  

 

 No need for actual transmission. The crime is not 

disclosing. 
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Mabior and D.C.:  a major step backward 
 

 In the Court’s view, almost any risk is considered a 

“realistic possibility of HIV transmission.” 

 

 Using a condom OR having a low viral load is not 

necessarily sufficient to preclude criminal liability in 

cases of HIV non-disclosure before penile-vaginal sex. 

 

 At least in the case of penile-vaginal sex, where a 

condom is used AND the HIV+ partner’s viral load is 

undetectable or “low,” there is no “realistic possibility” 

of transmission and therefore no duty to disclose 

under the criminal law. 
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Understanding the SCC decisions… 

 When do PHAs (likely) have a duty to disclose? 

 

Before having vaginal or anal sex without a 

condom (regardless of their viral load). 

 

Before having vaginal or anal sex if their viral 

load is > than “low” (even if a condom is used). 



9 

Questions remain… 
 

  What is a low viral load? 

On evidence in Mabior, SCC refers to 1500 copies/ml. 

 

  What about anal sex when a condom is used AND viral load is low?  

We can’t be certain anal sex will be treated the same as vaginal sex, 

although it seems likely. 

 

  What about oral sex?  

We don’t know if there is a duty to disclose. 
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Remember as well… 

 Legally, there is no difference between silence and a lie.  

 

 No distinction in the law based on the circumstances of a 

particular encounter, including the type of relationship.  

 

 People can be prosecuted even if they had no intent to harm 

their partner. 

 

 People can be – and usually are – charged with aggravated 

sexual assault for not disclosing their status. 
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Contrary to int’l guidance 

      HIV and the Law:  

    Risks, Rights & Health 

Ending overly broad 

criminalisation of HIV non-

disclosure, exposure and 

transmission: Critical scientific, 

medical and legal considerations 

(2013) 

GLOBAL COMMISSION ON 

 HIV AND THE LAW (2012) 
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Poor and unjust public policy 

 

 Fails to appropriately take reflect the science related to HIV. 

 

 A disproportionate and overly-broad use of the criminal law. 

 

 A potentially disproportionate impact on the most vulnerable. 

 

 Remaining uncertainties to be tested on backs of PLHIV. 
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Miscarriages of justice 

 First appellate decisions after SCC rulings:  

      two Ontario CA cases in 2013  (R. v. F. and R. v. M.) 

 

• “Mabior does not suggest that expert evidence of the basic 

risk of HIV transmission for intercourse will be required in 

every case to ground a conviction for aggravated sexual 

assault arising from unprotected acts of intercourse – anal 

or vaginal – with an HIV– positive partner.” (R. v. F.) 

 

• Rather, simply proving that sex without a condom took place 

is sufficient to establish a “realistic possibility.”  Viral load is 

irrelevant. (at least in this court’s view in R. v. F.) 
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Miscarriages of justice 

 R v. F. 

 

 1 act of anal sex and 4 acts of vaginal sex, with no condom 

 No evidence re: risk of transmission (e.g., viral load, no ejaculation) 

 RESULT:  5 years in prison + sex offender designation for life 

 

 R. v. M. 

 

 4 acts of vaginal sex (3 with a condom, 1 where no finding made) 

 RESULT:  1 year, 9 months in prison (even though acquitted on appeal) 
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Miscarriages of justice 

 R. v. K. (Yellowknife NT, 2013) 

 

 After 2 years in pre-trial detention… 

 

 A 27-year-old Aboriginal man pled guilty to 2 counts of aggravated sexual 

assault in Yellowknife for not disclosing his status to two women; one 

single act of vaginal intercourse with each of them 

 

 1st case: condom was used 

 2nd case: neither person could recall if condom was used; both too drunk 

 

 RESULT:  3 years total time spent in prison + sex offender for life 
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Miscarriages of justice 

 R. v. M. (Barrie ON, 2013) 

 

 Police charged, and Crown prosecuted, a woman living with HIV and an 

undetectable viral load for aggravated sexual assault for not disclosing 

status, in relation to: 

 

• receiving oral sex    no realistic possibility of transmission = not guilty 

• vaginal sex with a condom   no realistic possibility = not guilty 

• one act of vaginal sex without a condom  realistic possibility = guilty 

 

 RESULT: 3 years, 3 months in prison + sex offender designation for life 
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Possible cracks in wall of criminalization? 

 R. v. J.T.C. (2 separate decisions, NS 2013) (HIV+ teenage boy with UVL) 

 

• Medical expert: “I do not believe there was a risk of transmission in this 

case.”  Risk was: “infinitesimally small”, “1 in one million, perhaps as high as 

1 in 500,000”, “very close to zero”, “for all practical purposes there was no 

risk” 

 

• Case #1: one act of vaginal sex; Crown did not prove absence of condom 

• Court: acquitted based on doubt about condom use; but grave concerns 

about SCC’s expansion of law: contradiction between Mabior (“realistic 

possibility” of transmission “cannot mean any risk, however small”) and 

DC (can still be convicted even if have undetectable viral load)  

 

• Case #2: one act of vaginal sex without a condom 

• Court: “no realistic possibility of transmission” 
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Canadian scientific consensus (2014) 

 79 leading scientific experts on HIV address per-act possibility of 

transmission through sex, biting or spitting 

 

 “We developed the present statement “out of a concern that the criminal 

law is being used in an overly broad fashion against people living with 

HIV in Canada because of, in part, a poor appreciation of the scientific 

understanding of HIV and its transmission.  We are concerned that actors 

in the criminal justice system have not always correctly interpreted the 

medical and scientific evidence regarding the possibility of HIV 

transmission, and may not have understood that HIV infection is a chronic 

manageable condition. This may lead to miscarriages of justice.” 

 
Loutfy et al, “Canadian consensus statement on HIV and its transmission in the context of criminal law,” 

Canadian Journal of Infectious Disease and Medical Microbiology 2014; 25(3): 135-140, 

www.pulsus.com  or via www.aidslaw.ca/lawyers-kit.  [also available in French]  

 

http://www.pulsus.com/
http://www.aidslaw.ca/lawyers-kit
http://www.aidslaw.ca/lawyers-kit
http://www.aidslaw.ca/lawyers-kit
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Canadian scientific consensus statement 
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Canadian scientific consensus 

 Low possibility:  The basic conditions of viral transmission are present.  

The majority of HIV transmission worldwide is linked to these activities. 

Although these activities are considered to be the main modes of HIV 

transmission, the per-act possibility of transmission remains low. 

 

 Negligible possibility:  The basic conditions of viral transmission are 

potentially present.  Isolated reports of transmission have been linked to 

some of these activities, although they have been difficult to confirm.  The 

efficiency of transmission appears to be negligible and transmission is 

highly unlikely, if not impossible in most circumstances. 

 

 No possibility:  The basic conditions of viral transmission are not present.  

No occurrence of transmission has been reported.  The virus is not 

transmitted by these activities. 
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Scientific consensus 

  

ACTIVITY POSSIBILITY OF 

TRANSMISSION 

Vaginal-penile sex 
   no condom, no effective ARV low 

   with condom negligible 

   with effective ARV negligible 

Anal-penile sex 
  no condom, no effective ARV low 

  with condom negligible 

  with effective ARV likely negligible 

Oral sex 
  performed by HIV+  partner no 

  performed on HIV+ partner, with no condom & no effective ARV  negligible 

  performed on HIV+ partner, with either condom or effective ARV negligible 

Biting and spitting 
  being spat on no 

  being bitten, no breaking of skin no 

  being bitten, no blood in saliva no 

  being bitten, skin broken & blood in saliva negligible 

  
NOTE: 

This is 

not 

legal 

advice. 
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How can someone reduce the risk of 

prosecution and conviction?  

 

 By clearly disclosing his/her HIV-positive status 

before sex and getting proof of disclosure. 

 

 By using a condom and seeing a doctor regularly to 

create a record of viral load test results showing low 

or undetectable viral load during time of sexual 

encounters. 
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What impact on the work of  

service providers? 

 

 Clients must be provided with the necessary information 

and tools to make informed decisions about their lives. 

 

 Service providers should provide clients with legal 

information about the criminal law on HIV non-disclosure. 

They cannot provide legal advice if they are not lawyers. 

 

 Providing information on the criminal law is necessary to 

obtain informed consent to HIV testing. 
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What impact on the work of  

service providers? 

 

 Service providers must be aware that counselling and 

medical records can be used in criminal investigations.  

 

 PHAs must receive complete information about service 

providers’ duty of confidentiality, including possible limits 

(e.g. subpoena; search warrants). 

 

 There is no duty to report cases of HIV non-disclosure to 

the police. 
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Resources 

 Refer clients to the HIV & AIDS Legal Clinic Ontario:  www.halco.org 

 

 Refer clients (in QC) to COCQ-sida: www.cocqsida.com  

 

 Lawyers can also contact the Canadian HIV/AIDS Legal Network for support.  

     We often work with defence lawyers across the country:  www.aidslaw.ca 

 

 Resource kit for defence lawyers available at www.aidslaw.ca/EN/lawyers-kit 

 

 Resource kit for service providers on HIV disclosure and the law at 

www.aidslaw.ca/EN/community-kit 

 

 Ontario Working Group on criminal and HIV exposure: www.chle.ca 

 

 See also  British Columbia Civil Liberties Association: www.bccla.org 

http://www.halco.org/
http://www.cocqsida.com/
http://www.aidslaw.ca/
http://www.aidslaw.ca/EN/lawyers-kit
http://www.aidslaw.ca/EN/lawyers-kit
http://www.aidslaw.ca/EN/lawyers-kit
http://www.aidslaw.ca/EN/community-kit
http://www.aidslaw.ca/EN/community-kit
http://www.aidslaw.ca/EN/community-kit
http://www.chle.ca/
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Resources 

At www.aidslaw.ca: 

 Info sheets 

 Q&A 

 Short videos 

 

 

CANAC/CATIE guide 

for HIV nurses 

via CATIE library at www.catie.ca 

 

http://www.aidslaw.ca/
http://www.catie.ca/
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Thank you. 

 Richard Elliott 

 Executive Director 

 Canadian HIV/AIDS Legal Network 

 

 416 595-1666 (ext. 229) 

 relliott@aidslaw.ca 

 

 Web:  www.aidslaw.ca 

 Twitter: @AIDSLAW 

mailto:relliott@aidslaw.ca
http://www.aidslaw.ca/

